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In Arden Carmichael, Inc. v. County of Sacramento (Arden
Carmichael ),! this Court held that a fee inposed on nonprofit
organi zations by the County of Sacranento (the County) based upon
a percentage of their gross receipts earned from bi ngo ganes
violated article XlIIl, section 26, subdivision (d) of the state
Constitution (hereinafter sonetinmes referred to as subdivi sion

(d)). Subdivision (d) provides that a nonprofit organization “is

exenpt from any business |icense tax or fee measured by incone or

gross receipts that is levied by a county .

In an effort to conformwith the law, the County changed its
fee structure. It now inposes a fee based upon a percentage of

the prize payouts fromthe bingo ganes.

Plaintiffs, a group of 34 nonprofit organizations that
operate |icensed bingo ganes within the County, brought this
action challenging the County’s new fee structure, arguing that
“Ip]rize payouts . . . track the gross incone closely enough to
be considered inextricably |inked” and that a fee based thereon
is therefore violative of the state Constitution’s prohibition
agai nst fees neasured by incone or gross receipts. Plaintiffs
al so argue that the new fee violates Penal Code section 326.5,
subdi vision (1)(2), which authorizes the inposition of a license

fee in the amount of $50, plus an additional fee that may not

1 Arden Carnichael, Inc. v. County of Sacranmento (2000)
79 Cal . App. 4th 1070.



exceed the actual costs of |aw enforcenent and public safety

directly related to the bingo activities.

The County noved for summary adj udication, and the trial
court ruled that the County’s new fee conplied with the state

Constituti on and Penal Code section 326.5.

In the published portion of our opinion, we conclude that
the County’s fee does not violate the state Constitution because
a fee neasured by prize payouts -- which is an expense of the
bi ngo operations -- cannot be deened a fee based on incone or
gross receipts. Neither the plain |anguage of the constitutional
provi sion nor its purpose supports an extension of the
prohibition to fees based on expenses. However, we reverse and
remand because the County has failed to sustain its burden of
persuasion that there is no triable issue of material fact
whet her the County is charging plaintiffs a fee that exceeds that
permtted by Penal Code section 326.5, subdivision (I)(2).

BACKGROUND

In June 1994, the voters adopted Proposition 176, which

amended and limted the reach of article Xill, section 26 of the
state Constitution -- which authorizes, with sone exceptions, the
i nposition of taxes measured by incone -- by addi ng anot her

exception, subdivision (d). Subdivision (d), which exenpts
nonprofit organizations fromany |ocal business |icense tax or
fee neasured by inconme or gross receipts, states in rel evant

part: “A nonprofit organization that is exenpted fromtaxation



by Chapter 4 . . . of Part 11 of Division 2 of the Revenue and
Taxati on Code or Subchapter F . . . of Chapter 1 of Subtitle A of
the Internal Revenue Code of 1986 . . . is exenpt from any

busi ness license tax or fee neasured by incone or gross receipts
that is levied by a county or city, whether charter or general
law, a city and county, a school district, a special district, or

any ot her |ocal agency.”

Not wi t hst andi ng t he passage of Proposition 176, between June
1994 and Decenber 1996, the County collected from nonprofit
organi zati ons $905, 134. 37 in fees based on one percent of each
organi zation's gross receipts over $5,000 earned from bi ngo
ganes, as authorized by a forner version of Penal Code section
326.5 and a fornmer County ordinance.2 Gven the clear and
unanbi guous | anguage of subdivision (d), we concluded in Arden
Carm chael that the County’'s inposition of a “fee . . . based on

the gross receipts of the bingo games was unconstitutional.”3

Ef fective January 1, 1997, Penal Code section 326.5 was
anended (hereinafter referred to as section 326.5) to conform
with the requirenents of subdivision (d). Section 326.5,

subdi vision (), now states in relevant part:

“(D(1) Acity, county, or city and county nay inpose

a license fee on each organi zation that it authorizes to conduct

2 Arden Carnmichael, Inc., supra, 79 Cal.App.4th at pages 1073-
1074.

3 Arden Carnmichael, Inc., supra, 79 Cal.App.4th at page 1077.



bi ngo ganes. The fee, whether for the initial |icense or

renewal , shall not exceed fifty dollars ($50) annually .

“(2) Inlieu of the license fee permtted under paragraph
(1), acity, county, or city and county nmay inpose a |license fee
of fifty dollars ($50) paid upon application.
An additional fee for |aw enforcenment and public safety costs
incurred by the city, county, or city and county that are
directly related to bingo activities may be inposed and shall be
collected nonthly by the city, county, or city and county i ssuing
the |license; however, the fee shall not exceed the actual costs

incurred in providing the service.” (Stats. 1996, ch. 283, § 1.)

Al so effective January 1, 1997, the County anended County
Code section 4.26.050 to conformw th section 326.5, nodifying
the basis for its bingo fee from one percent of gross receipts to
a $50 fee plus an additional fee, to be prescribed by the County
Board of Supervisors, to recover |aw enforcenent and public
safety costs in accordance with section 326.5. That fee, as set
by the Board of Supervisors, has varied from 1l.225 percent of
nonthly prize payouts (less an exenption of $2,000 nonthly) for
t he period of January-March 1997, to a fee of 1.2 percent for
April -Decenber 1997, to a fee of 1.15 percent effective January
1, 1998.

In deciding to base a fee on prize payouts, the County
reasoned that not only was the anmount of prize payouts steady,
thereby offering “a consistent source of nonies for the County to
fully recover its costs,” but that “prize payouts generally

5



correlate[d] to the anpbunt of tine involved by the County in
regulating licensees”: “Usually, with greater suns in prizes and
payouts[,] a charity conducts nore ganes thereby attracting

a | arger nunber of ganblers.”

In direct response to the County’s new fee structure,
plaintiffs filed this suit seeking a refund of bingo fees
collected by the County fromJanuary 1 to May 31, 1997. In their
first cause of action, plaintiffs charged that because prize
payouts are |linked to gross receipts, the County’ s new fee
structure violated the state Constitution. They al so contended
that the anobunt of fees did not reflect the actual |aw
enforcenment and public safety costs incurred by the County to
oversee the operation of the bingo ganes. A third cause of
action was | ater added meki ng the sanme clainms for an unspecified
future tinme period. (Second and fourth causes of action sought
declaratory relief over the right of menbers of one charitable
organi zation to work in the bingo hall of another, but this is

not at issue on appeal .%)

The County thereafter filed a notion for sunmary judgnent,
or in the alternative, for summary adjudi cation and judgnent on

t he pl eadi ngs.

4 W deny plaintiffs’ notion to strike that portion of the
County’s brief that addresses those causes of action, however.
Rule 18, California Rules of Court, authorizes the court to order
a brief stricken, or to disregard its defects, when it fails to
conply with the California Rules of Court. But plaintiffs never
specify in their nmotion which rule the County’s brief violated by
reason of its discussion of those causes of action.



Fol | owi ng hearing and argunent, the trial court granted the
County’s notion for summary adjudi cation. The court concl uded
that the fee conplied with the state Constitution and section
326.5. The court also granted the County’s notion for judgnent
on the pleadings with respect to the second and fourth causes of
action for declaratory relief. The action was dismssed inits

entirety. Plaintiffs appeal.
1. DI SCUSSI ON

A. Standard of Revi ew

“[ F]rom conmencenent to conclusion, the party noving for
sumary judgnent bears the burden of persuasion that there is no
triable issue of material fact and that he is entitled to

judgment as a matter of law ”°

“IQenerally, the party noving for sunmmary judgnment bears an
initial burden of production to make a prina facie showi ng of the
nonexi stence of any triable issue of material fact; if he carries
hi s burden of production, he causes a shift, and the opposing
party is then subjected to a burden of production of his own to
make a prima facie show ng of the existence of a triable issue of
material fact.”® “[1]f the court concludes that the [opposing

party’s] evidence or inferences raise a triable issue of materi al

5 Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850,
footnote omtted.

6 Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
page 850.



fact, it nust conclude its consideration and deny the .

motion.””’

B. The Constitutionality of the Fee

Plaintiffs’ claimthat the County’s fee violates the state
Constitution presents only a legal question. It is undisputed
that the County’'s fee is calculated on the basis of prize
payouts, and the relevant question is whether this violates
subdi vision (d)’s prohibition against fees “nmeasured by incone or
gross receipts.”® This issue was thus properly subject to a

summary j udgnent determ nati on.

Plaintiffs argue that a fee neasured by prize payouts is
illegal because “[p]rize payouts . . . track the gross incone
cl osely enough to be considered inextricably linked.” They
observe that “prize payouts have historically anmbunted to about
77 percent of gross receipts,” and thus claimthat the County
adjusted its fee fromone percent of gross receipts under the
former (and now unconstitutional) County ordi nance to roughly
1. 298 percent of prize payouts under the new County code section
to achieve the sane result.® Plaintiffs argue that the County

cannot do indirectly what it is prohibited fromdoing directly.

7 Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
page 856.

8 California Constitution, article XlIIl, section 26,
subdi vi si on (d).

9 Plaintiffs request that we take judicial notice of the sinple
mat hemat i cal cal cul ation that supports this analysis. W grant
(Conti nued)



Plaintiffs are correct that prize payouts do appear to be
a roughly constant percentage of gross receipts, ranging from
77.7 percent of gross receipts in fiscal year 1992-1993, to
77.8 percent in fiscal year 1993-1994, to 77.1 percent in fiscal
year 1994-1995.

But this analysis msses its target. The issue in this case
is not whether the County is legally permtted to devise a new
neasure for its fee that recovers the same anount of revenue as
before, but whether the particul ar neasure devel oped by the
County is constitutional. W have little doubt that as |ong as
the County is legally entitled to recover all of its |aw
enforcenent and public safety costs -- and it is -- it wll
eventually find a constitutional formula to collect them Thus,

t he question becones whet her the state Constitution prohibits
a fee calculated as a percentage of prize payouts, sinply because

prize payouts can be shown to be a roughly constant percentage of

gross receipts -- a neasure that the Constitution prohibits.

“W begin with the fundanental rule that our primary task is
to determne the | awmakers’ intent. [Citation.] |In the case of
a constitutional provision adopted by the voters, their intent
governs. [Citations.] To determne intent, ‘“The court turns
first to the words thenselves for the answer.”’ [Citations.]

“If the language is clear and unanbi guous there is no need for

the request. (Evid. Code, 88 452, subd. (h), 459, subds. (a)
& (c); see People v. Bradley (1982) 132 Cal.App.3d 737, 743,
fn. 6.)



construction, nor is it necessary to resort to indicia of the
intent of the Legislature (in the case of a statute) or of the
voters (in the case of a provision adopted by the voters).’

[Citation.]”10

In this case, article XI1l, section 26 generally pernits
“[t]axes on or neasured by incone,”1l but nakes specific
exceptions, including that specified under subdivision (d).

Subdi vision (d) provides that “[a] nonprofit organization that is
exenpted from[federal or state incone] taxation . . . is exenpt
from any business license tax or fee nmeasured by income or gross
receipts that is levied by a county or city, whether charter or
general law, a city and county, a school district, a special
district, or any other local agency.”2 Accordingly, the
provi si on does not exenpt nonprofit organizations from al

busi ness |icense taxes or fees, but only those neasured by incone

or gross receipts.

Prize payouts are, however, not incone but an expense to the
nonprofit organization. They are ultimtely deducted fromthe
gross incone realized by the nonprofit organization to determnm ne
the net income that it has derived fromits bingo ganes. Does

a fee based on an expense that is deducted fromgross receipts

10 Del aney v. Superior Court (1990) 50 Cal.3d 785, 798.

11 California Constitution, article XlIl1, section 26,
subdi vi sion (a).

12 california Constitution, article Xl II, section 26,
subdi vi si on (d).
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constitute a prohibited fee measured by inconme or gross receipts

under subdivision (d)? W think not.

First, we not only ook to the words of a provision to
ascertain its intent,13 but acknow edge that the words “generally
provide the nost reliable indicator of [the | ammkers’] intent.”14
In this case, the plain | anguage of subdivision (d) does not
prohi bit fees that are nmeasured on the basis of expenses,
although it certainly could have. “A constitutional anmendnent
shoul d be construed in accordance with the natural and ordinary
meani ng of its words.”1> Adherence to the natural and ordinary
meani ng of “income” and “gross receipts” in subdivision (d)
supports the conclusion that the County’s fee, neasured instead
by a type of expense, does not violate the constitutional
provision. “The constitution is to be interpreted by the
| anguage in which it is witten, and courts are no nore at
liberty to add provisions to what is therein declared in definite
| anguage than they are to disregard any of its express
provi sions.”16 A court that specul ates over what a provision
m ght have said, rather than grounding its interpretati on on what

the provision has in fact said, oversteps its judicial role.

13 Del aney v. Superior Court, supra, 50 Cal.3d at page 798.
14 Hsu v. Abbara (1995) 9 Cal.4th 863, 871.

15 Amador Valley Joint Union High Sch. Dist. v. State Bd. of
Equal i zation (1978) 22 Cal.3d 208, 245.

16 people v. Canpbell (1902) 138 Cal. 11, 15, quoted favorably in
Del aney v. Superior Court, supra, 50 Cal.3d at page 799.

11



Qur state high court’s decision in A B.C Dstributing Co.
v. City and County of San Franciscol’ supports our conclusion that
a fee based on an expense incurred by a taxpayer does not
constitute a fee neasured by inconme or gross receipts. There,
the plaintiffs -- wholesale |liquor and beer distributors --
contended that San Francisco’s ordi nance, which inposed a one
percent payroll expense tax on persons hiring enpl oyees to
perform services in San Francisco, violated, anong other things,
section 17041.5 of the Revenue and Taxation Code, which provides
that no city may |levy or collect any tax upon the incone of any
person. Al though the payroll expense tax was neasured by the
wages paid to enpl oyees, the California Supreme Court rejected
the chall enge: “The short answer to plaintiffs’ contention is
that the payroll expense tax is not a tax on or neasured by their
income. Instead, the tax is inposed upon plaintiffs by reason of
their enploynment of labor within the city and county, neasured by
t he expense incurred by plaintiffs in conducting this aspect of
their business. The fact that the tax is neasured by wages paid
to the enpl oyees woul d not convert the tax to an income tax.”18
Thus, the state Suprene Court distinguished a tax neasured by an
expense incurred by plaintiffs fromone nmeasured by their incone.
In response to plaintiffs’ suggestion that a payroll expense tax

was, in essence, an incone tax because it was paid from

17 A B.C. Distributing Co. v. City and County of San Francisco
(1975) 15 Cal . 3d 566.

18 A B.C Distributing Co. v. City and County of San Francisco,
supra, 15 Cal.3d at page 576, original italics.

12



plaintiffs’ income -- a suggestion simlar to that of plaintiffs

in this case -- the state high court observed that “all taxes
necessarily involve sonme reduction of and relationship to

avai |l abl e revenues. " 19

Qur construction is also supported by the canon of statutory
construction, expressio unius est exclusio alterius. This maxim
“expresses the | earning of conmbn experience that when people say
one thing they do not nean sonething else.”20 Here,
subdi vision (d)’s specific listing of prohibited nmeasures for
taxation -- income or gross receipts -- pernmts the others.
“While every word of a statute nust be presumed to have been used
for a purpose, it is also the case that every word excluded from

a statute nust be presumed to have been excluded for a purpose.”?2l

Nor can a fee based on prize payouts be deened a nere
subterfuge to circunvent subdivision (d)’s prohibition on the use
of income or gross receipts as a neasure for fees. W suppose
that plaintiffs could argue that subdivision (d)’s exenption
shoul d be construed to extend beyond i nconme-based fees on the
ground that it also includes a ban agai nst fees based on gross

recei pts, thereby also prohibiting income-I|ike nmeasurenents.

19 A B.C Distributing Co. v. City and County of San Francisco,
supra, 15 Cal.3d at page 576.

20 2A Singer, Statutes and Statutory Construction (6th ed. 2000)
Intrinsic Aids, section 47.24, pages 319-320.

21 2A Singer, Statutes and Statutory Construction, supra, Literal
I nterpretation, section 46.06, page 192.

13



However, to the extent that the reference to gross receipts is
argued to create an anbiguity, “it is appropriate to consider
indicia of the voters’ intent” in construing the provision22 --
whi ch was an initiative nmeasure, Proposition 176. This includes
t he anal ysis and argunments contained in the official ballot
panphl et. 23 The argument in favor of Proposition 176 in the
bal | ot panphl et stated that it would “protect comunity service
groups from having their contributions taxed which were
originally intended to aid nany of the community health and human
servi ces such as those for children, the disabled, the poor or

t hose di splaced by natural disasters.”24 Proponents further
argued that “[n]onprofit organizations should be exenpt from any
busi ness license tax or fee neasured by incone or gross receipts
because they woul d need to reduce services, raise fees, or divert
staff and volunteer tine to raising nore funds to pay these

t axes. " 25

These bal | ot argunents denonstrate two points. First, the
exenption fromfees nmeasured by incone or gross receipts was
intended to protect contributions and other categories of revenue
fromdirect taxation, which would directly reduce those revenues

and the services they fund. Taxing an expense, however, has the

22 Legislature v. Eu (1991) 54 Cal.3d 492, 504.
23 Legislature v. Eu, supra, 54 Cal.3d at page 504.

24 Ballot Panphlet, Primary Election (June 1994) Argunent in
Favor of Proposition 176, page 12; italics added.

25 PBallot Panphlet, supra, Rebuttal to Argunent Agai nst
Proposition 176, page 13, italics in original.
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opposite effect: It encourages a reduction in expenses, with an
acconpanyi ng benefit to revenues. Second, nothing expressly
stated in the ballot argunments supports a readi ng of subdivision
(d) that is different fromits plain | anguage. Neither the

subdi vision’s plain |anguage nor the interpretive materials
suggest an intent to prohibit all fees or any fees other than

t hose based on a neasurenent that is expressly prohibited. To go
beyond t he express words of this constitutional provision, when
no express intent to do so appears in either the text or
interpretative materials, would trespass into the province of

policy, which is the prerogative of the | awraker, not the judge.

Finally, by limting our construction of subdivision (d) to
its plain |anguage, we pronote predictability in the [aw, which
is of particular value in laws affecting econom c activity:
Where a provision, as here, is neant to guide the future behavior
of governnents and the public alike in making tax and econom ¢
deci sions, respectively, reliance on the provision’s plain
| anguage allows interested parties to gear their actions to the
| aw s objective text, rather than wager their future on an
uncertain quest in the courts for the | aw s inner neaning.

We conclude that the County was entitled to rely on subdi vision
(d)’s text in determining to base its fee on an expense of the
bi ngo operations -- prize payouts -- in lieu of one of the

i ncome- based nmeasurenents prohibited by that provision.

15



C. Section 326.5

As noted earlier, section 326.5, subdivision (I)(2), allows
a county to inpose a “fee for |aw enforcenent and public safety
costs incurred by the . . . county . . . that are directly
related to bingo activities . . . ; however, the fee shall not

exceed the actual costs incurred in providing the service.”

Plaintiffs contend that the County’s fee violates the
paranmeters of section 326.5, subdivision (1)(2), because
“the County did not limt the fees that it recovered fromthe
Sacramento charities either to those directly linked to | aw

enforcenment and public safety or to those actually incurred.”

The County responds that “[i]n each instance when the fee
was set, the estimated annual revenues cl osely approxi mated
esti mated annual costs: (1) 1.225 [percent] fee (January 1997
t hrough March 1997), estimated cost of $449, 000, estinated
revenue of $400,000; (2) 1.2 [percent] fee (April 1997 through
Decenber 1997), estimated cost of $391, 729, estimated revenue of
$392,125.34; (3) 1.15 [percent] fee (January 1998 to present),
estimated cost of $388, 766 adjusted down to $369, 612 (adjusted
down in order to adjust the fee for actual cost), estimted
revenue of $375,102.47. Thus, in this case the undi sputed facts
| ead to but one conclusion, that the fee is reasonable as
required by |lawf] because, the estimted revenue to be collected
does not unreasonably exceed the estimated cost, and the fee is
subsequently adjusted to reflect actual cost as required by the
Penal Code.” (Italics omtted.)

16



This defense is insufficient to bear the weight of
plaintiffs’ argunent. The statutory standard is not whether the
esti mated revenues do not unreasonably exceed the estimted cost,
but whet her the actual revenue derived fromthe fee does not

“exceed the actual costs incurred in providing the service.”?26

In fact, the County’s own evidence in support of its summary
adjudication notion raises a triable issue of nmaterial fact over
whether its fee exceeds the County’s actual costs. As admtted
by the County in its statenent of undi sputed material facts, its
fee, based on a percentage of prize payouts, was cal cul ated on
the basis of the estimated costs for a specified period. As
a result, for the period starting January 1, 1998, the fees were
adj usted downwards to “reflect[] an excess ampunt of fees above
actual cost recovered during the prior fee period of January 1 to
June 30, 1997.” This suggests that the fee collected from
January 1 to June 30, 1997 exceeded “the actual costs incurred in
providing the service” in violation of section 326.5, subdivision
(h(2). Even if we assune that a refund of the overcharge woul d
pl ace the County in conpliance with the statute, adjusting the
fee for a future period is not equivalent to conplying with the
statutory requirenent that the fee not exceed the actual costs
during the prior period. That is because no evidence was
presented that the foll owi ng year’s adjustnment actually refunded
t he amount of the overpaynent to the relevant plaintiffs. For

i nstance, there was no evidence that the bingo prize payouts for

26 Section 326.5, subdivision (1)(2).
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each of the 24 plaintiff organizations in 1997 (upon which their
fees were cal cul ated) were in the sane proportions in 1998, such
that a reduced fee in 1998 woul d properly conpensate each

organi zation for the excess fee charged in 1997.

In that connection, we note that section 326.5 all ows
a county to inpose a license fee “on each organization that it
aut hori zes to conduct bingo ganes”2? and requires any additi onal
fee inposed for |aw enforcenent purposes to be collected
“nmonthly,” provided the fee does “not exceed the actual costs
incurred in providing the service.”28 This suggests that while
the nonthly fee may be reasonably all ocated anong the |icensed
organi zations, the statute does not allow the fee to be allocated
anong different tine periods. An excessive fee charged to one
organi zation in one time period is not refunded by reducing the

fees assessed on another organization in another tinme period.

There is also a triable issue of material fact here whether
each and every cost that the fee recovered for | aw enforcenent
and public safety purposes was “directly related to bingo
activities,”29 as required by the statute. The County’s evidence
in support of its notion for sunmary adjudication is replete with
exanpl es of recovered costs that the County | abel ed as

“indirect.” The estinmated costs for the Sacranento County

27 Section 326.5, subdivision (I)(1).
28 Section 326.5, subdivision (1)(2).
29 Section 326.5, subdivision (1)(2).
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Sheriff’s Departnent Bingo Unit, for instance, show indirect
costs of $98,995 for January-March 1997. According to the
materials identified by the County for us foll ow ng oral

argunment, these indirect costs were based on an “Indirect Cost
Rat e Proposal,” which, in turn, showed indirect costs relating to
“undi stributed costs,” supplies, “admn,” records, word
processing, and training/reserve, anong others. Adnittedly,

a nmere |abel of “indirect” does not nmean that such costs were not
directly related to the bingo activities. But w thout definitive
evi dence of how these expenditures constitute | aw enforcenent and
public safety costs directly related to bingo activities, it is

i npossi ble to conclude as a nmatter of |aw that these costs fall
within the paraneters of section 326.5, subdivision (1)(2).

As our Suprene Court recently stated in Aguilar v. Atlantic
Richfield Co., “fromcomencenent to conclusion, the party noving
for summary judgnment bears the burden of persuasion that there is
no triable issue of material fact and that he is entitled to
judgnent as a matter of law ”30 W cannot say that the County has
carried its burden of persuasion that it is entitled to judgnent

as a matter of law on this point.

Here, the County nerely introduced evidence that “[i]ndirect
[c]osts,” apportioned anong different general categories, were
included in its fee cal cul ation, w thout explaining the

rel ati onshi p between those costs and the County’ s | aw enforcenent

30 Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
page 850.
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services for the bingo operations. It thus did not carry its
burden of persuasion that there was no triable issue of materi al
fact over whether these costs were directly related to the bingo
activities. As the state high court in Aguilar v. Atlantic
Richfield Co. explained: “[I]f a defendant noves for sunmary
judgnment against . . . a plaintiff, he nmust present evidence that
woul d require a reasonable trier of fact not to find any
underlying material fact nore likely than not -- otherw se, he
woul d not be entitled to judgnent as a matter of |aw, but woul d
have to present his evidence to a trier of fact.”3l In this case,
t he evidence was sinply insufficient to require a reasonable
trier of fact not to find relevant material facts in favor of
plaintiffs. W are instead asked to assune that these indirect
costs for |aw enforcenment and public safety services are directly
related to the plaintiffs’ bingo operations. This we cannot do

on sunmary j udgnent.

The County argues that for purposes of section 326.5,
subdi vision (I)(2), the costs of |aw enforcenent and public safety
“include[] all costs, to wit: direct and indirect costs (and ‘pro
rata costs’”) and that the statute is only concerned that “costs

for bingo activity . . . be included in the fee

But under section 326.5, subdivision (1)(2), the | aw

enforcenment and public safety costs nust be “directly related” to

31 Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
page 851, original italics, footnote omtted.
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the bingo activities, not nmerely related in sone fashion.
“Whenever possible a construction nust be adopted which will give
effect to all provisions of the statute.”32 W therefore cannot
ignore the phrase “directly related.” 1ndeed, prior versions of
the bill that anended section 326.5, subdivision (1)(2), into its
present form had provided for the recovery of “direct and

i ndirect service costs,”33 put the reference to indirect costs was
subsequent |y del eted.3% Accordingly, the County’s general

reference to “indirect costs,” which have been allocated to

vari ous expense categories, for undescribed services, fails to
satisfy its burden of persuasion that its fees only seek recovery
of those | aw enforcenent and public safety costs that are

directly related to the bingo activities.

Simlarly, the County’s evidence that its fee covers the
costs incurred for undescribed assistance by the Ofice of County
Counsel is insufficient to satisfy its “burden of persuasion that
there is no triable issue of material fact and that [it] is
entitled to judgnent as a matter of law ”3%° The County argues
t hat “when County Counsel provides |egal services to the Sheriff

and coincidentally to the Board of Supervisors on the regulation

32 Parris v. Zolin (1996) 12 Cal.4th 839, 845.

33  Assenbly Anendment to Assenbly Bill Nunber 2770 (1995-1996
Reg. Sess.) March 28, 1996.

34 See Assenbly Anendnent to Assenbly Bill Number 2770 (1995-1996
Reg. Sess.) May 20, 1996.

35 Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at
page 850.
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of bingo, such |legal services are indeed ‘| aw enforcenent and
public safety costs’ as provided in [section 326.5, s]ubdivision
(D(2).” W agree that to the extent that the County Counsel’s
assistance related to | aw enforcenent and public safety nmatters
directly related to the bingo operations, the County coul d
properly seek to recoup such costs. But on this record, it
sinply cannot be determ ned exactly what services were provided

by County Counsel

The County spends nuch of its brief reiterating the well-
established principle that the validity of an ordinance is
presuned, and that all doubts are to be resolved in favor of
uphol di ng the ordinance.36 But this principle of construction
cannot override the clear |anguage of section 326.5, which limts
the County’s right to recoup its costs to | aw enforcenent and

public safety costs directly related to the bingo operations.

Accordingly, the trial court erred in concluding that as
a mtter of law, the County’s fee conplied with section 326.5.
This i ssue nust be remanded for further proceedings. W, of
course, express no opinion as to the outconme of those proceedi ngs
and further note that the County is entitled under the law to
fully recover its actual |aw enforcenent and public safety costs

directly related to the bingo activities.

36 E.g., Gty and County of San Francisco v. Cooper (1975)
13 Cal.3d 898, 915-916 and footnote 7; County of Sacramento v.
City of Sacranmento (1946) 75 Cal . App.2d 436, 449.
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D. The Right to Pay Counse

Plaintiffs contend that the County has “deni ed themthe
right to pay for their own counsel out of bingo funds.” Not only
was this issue not raised in the plaintiffs’ pleadings, but we
have al ready decided this issue favorably to plaintiffs in Arden

Carnichael ,37 and will not revisit it.
E. Attorney Fees

Plaintiffs request an award of attorney fees pursuant to the
private attorney general doctrine under Code of Civil Procedure
section 1021.5 because “a favorable decision of this Court
will inure to the benefit of many California nonprofit

organi zations and charities.”

The request is premature. Plaintiffs [ost their claimthat
the County’s fee violates the California Constitution.
Plaintiffs’ claimthat the fee violates section 326.5,
subdi vision (1)(2), must still be resolved pursuant to further
proceedings in the trial court. |If the plaintiffs believe that
they qualify for an award following trial, they may nove for such

an award at that tinme in the trial court.

37 Arden Carmichael, Inc., supra, 79 Cal.App.4th at pages 1077-
1079.
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DI SPOSI TI ON

The judgnment is reversed, and the matter is remanded to the
trial court with directions to enter an order denying the
County’s notion for summary adjudication with respect to the
first and third causes of action and to conduct proceedi ngs
consistent with this opinion. The parties shall bear their own

costs on appeal .

KOLKEY , J.
W& concur:
MORRI SON , Acting P.J.
HULL , J.
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